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September 2, 1953
Letter Opinion No. 53-103«~L

A, H, Volff, M., D,
Clinical Dirsctor
Arizona State Hospital
Phoenix, Arizona

| Re.. Consent to Surgery on Inmates
Dear Doctor ¥olf f°

This is in reply to your letter of August 18 1953, and
our related conversations in which were raised cevtain guegtions
that I have reduced to the following five:

1, Fust consent be obtained for "minor oporations
R on an lnmate of the State Hospital?

~2. If such fenate hag n¢ relatlives, who can give
the necessary consent? v

"3+ Is the consent required to be notarized?

4, Is a consent in general terms sufficient
or must it be specific?

5. In the event of an inmate's ¢eath, when
there 1s no next of kin, who may give the
requlred authorizatlon for aan autopsy?

1. The general rule as to the consent necessary for surgical
operatlious lis set out in 70 C.J.S. Physicians and Surgecns, 967,

"Where a patient l1s in possession of his faculties
and in such physical hcalth as to be able Lo con~
sult about his condition, and no emergency exists
making it impracticable to confer with him, his
consent is a prerequisite to a surgical opeTation
by his physician; and a physician or surgeon who
performs an operation without his patlent's consent,
express or implied, 1s liable in damages. In the
absence of an emergency a surgeon may not perform
an operation different in kind from that for which
, v consent was glven or an operatlon involving risks

\ and results not contemplated. 'The fact that the

unauthorized operation was performed with skill
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and cars doss not relleve the surgeon from
llability, but, where the particular opera-
tion is not c¢clearly unauthorized, the conduct
of the operation with s8kill and care, and
with beneficial results, wey relieve the
surgeon from liability.

The pacieut's congenl may be implied from
~circumstances; thus, if he voluntarily submilts
to an operation, nig consent will be presunmed
unless he was the victim of false and fraudu-

lent misrepresentations. Consz2nb to the
performance of an operatlon 1s not valid if
it 18 obtained by represcentations wihich are
false to the knowledge of the surgeon, A
consent given to a hogpital for tne venefit
of the surgeon is sufficient to authorize
an operation by the surgeon. If the patient
is for. any reason not competent to consent,
the consent of somcone who, unéer the cir-
cumstances, would be legally authorized to
glve it may be obtained,

| l

For other expressions of this rule see PIIYSICIAHNS AND DENTISTS
BUREAU v. DRAY, et al. (19%1, Wash.) 111 P. 24, 568; IN RE HUDSON
(1ou4z Wash.) 126 P, 2d 765, dealing with consent of parencs for
operation on child; and ROLATER v. STRAIN (1913 Okla.) 137 P. 96.

It will be noted that the above rule sets out zenerally the
rights of prospective surgery patlents which must be considered.
The cases dealing with this subject make ro distinction as to
"minor operations’ and it is our opinion that for complete protec-
tion consent should be obtained for all surgery.

2. Since consent must be granted before any surgery may be
performed on an inmate, the question then arises: Who must give
such consent? Assuming the patient has no relatlon legally author-
1zed to give such conseunt, 1t 18 our opinion tnat the inconpetent's
guardlan is the person authorilized to agree to the proposed surgery.
If the putient in question has no guardian it will be necessary, in
order to cowply with the requirements of the general rule above
stated, to petition the court for the appolniment of a guardian.

3. Arizona has no statute requiring authorizaiion for the.
performance of surgery to be notarized and there is no commen law
rule to that effect. In the absence of such restriction, we feel
it unnecessary that such authorization be notarized,

4, We find no statutory or case law deciding the question as
to whether a coansent must be specific or in general terms. The
cagses which deal with this point arlse when, for example, a patient
agrees to a particular operation and during surgery the surgecn
locates a new malady and corrects same without consulting the
53-103-L
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patient, It is our opinion that the consent forms should be in
specific terms with an additional clause, such as "the physiclan

is further authorized to correct any related defect discovered
during surgery".-: '

5. The geheral rule relative to'the performance of autop-

sles 1s set forth in 15 Am. Jur., Dead Bodles, 847, which provides
as follows: o

"827. Autopsiles,--It may be stated as a
general rule that where an autopsy is
performed without the consent of those
who have the quasi right of property in
the corpse, the person perforiiing the
autopsy or the one responsible therefor
is llable 1n damages, and an action for
such damages, brought by a father, will
not fail on the ground that thers 1s no
property in a dead body. On the other
hand, where consent to an atuopsy 1s given
generally by the party who 1is entitled to
the body, there is no 1liability for per-
forming the same in the approved and

- usual manner,”

. The perform&nce of autopsles in Arizona on deceased persons
who have died in state instiltutions and who have left no relatives
is governed by Sections 68-316 to 68-322, A.C.A. 1939, as amended.

Section 68-316, A.C.A, 1939, as amended, reads as follows:

"68-316. (Anatomy board)--Creation of board--
Purpose,~--The anatomy board of Arizona is
ereby created for the purpose of distributing
certain dead human bodies as hereinafter
described to qualifiled institutlons and

persons hereinafter named to be used for

the promotion and furtherance of the

science and art of medicine and dentistry."

(Emphasis supplied)

Section 68-318, A.C.A, 1939, as amended, provides:

"68-318, Duty to notify and deliver.--It

ehall be the duty of every public officer, -
agent and servant of the state, and of g
every countly, city and town, and every V/

public institution supported in whole or

in part at public expense, having in his

or 1ts possession the dead human body of -
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any person for burial at public ex nse
" notify the board within twenty=-four 34)
" hourg after recelpt thereof, and upon
instruetion from the board, to dellver
‘such body without fee or reward to the.
,1nutitution or person’ dc 1gnatcd b" the
‘ board

 Seetion 68-319, A.C.A, 1939, as amended, prov

Y 63319, Exceptiono.~—This act (B8 63-3
68-322) shall notc apply to dead bodies o
persons vho have died with smallpox,

- diptherla or scarlet fever. Nor shall
this act apply if the deceased person du
ing his last 1lliness, without suggestion
or solicitation requested to be burled ¢
cremated; or if within twenty-four (2%)
hours or the time before actual delivery
whichever be the longer, any person clail
ing to be and satisfying the officer in
charge of such body that he is of kindre

“or is related by marriage to the decease
or a duly authorized representative ther
-shall claim the sald body for burial or

. eremation or request In writing that it
buried at public expense, or if within ¢
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time specified above any person clalming to

be and satisfylng the officer in charge

of

such body that he 1s a friend of the de-

ceased, arranges to have the same proper
buried or cremated without public expens

Nothing in this act shall be construed
to prevent any hospital, duly lncorporat
college or unlversity or any duly licens
physician, surgeon or dentist from acquil
by gift or otherwise from persons hav;ng
lawful authorility to dispose of the same
the dead body. of any human belng for the
purpose of post mortem examinat1ons, dis
or other sclentific use,"”

The above sections musf bs read in conJunctio
43-5202, A,C.A. 1939, which provides as follows:

"§#3-5202, Person oblicated to bury--Fai

ly
e.

ed
ed
ring

section

n with Section

lure=-

Custody of body.-~lf & deceased person w
married, the duty of burial devolves upo
- the surviving spouse; 1f the deceased wa

as v
n
s
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not married but left any kindred, the duty
devolves upon the persons 1n the gane depree,
nearest of kin to the deceased, being of
adult agie, and within the state, and pos-
¢sped of sufficient meaans Lo defray the
neccs,arn expenses; otherwlce, the duty
devoives upon the corconer conducting an
inquest upon the vody of the deceased, 1if
any such inquest is held; 1f there is none,
then upon the person charged vlth the
support of the poor In the locality in
whlch the death occurs. If the person,
upon whorn the duty of burlal ie cast
onits to make such burial within a
reaponable time, the duty devolves upon
the person next specified; and if all
onrit to act, it davolves upon the tenaant;
or i1f there is no tenant, upon the owner
of the premises or master; or i1f there is
no masler, upon the owner c¢f the vegsel
in whch the death occurs or the Dody is
found. '
Every person upon vhom such ducy is
- impos2d who omits to perform that duty
- within a reagonable time, 1s gullty of a
mnigsdemecanor; and in addlition to the
punishment prescribed therefor, is liable
to pay tc the person performing thz duty.
in his stead,; treble the expenses incurred
by the latter 1n maklung the uarlal to be
recovcred ia & c¢ivil action.”

The statute above clied mus» ve 1ollwcd in dvterm;nLné which
fall under the claggification set forth in qect*on 68-318, supra
of "persons for burial at publiec expense”

An analysis of these provisions reveals that the procedure in
dealing with deceased irmates is as follows:

(a) Ascertain whether the deceased has any relatives

or next of kin so as nob to fall unaer the phrase "person for
burial at public expense'”

(b) 1In the event that no relatives are located, notify
the Anatomy Board that an inmate has dled at the Hospital, leaving
no known relatives. N

(c) Request that the Anatomy Board leave the body at
the State Huspital for purpose of an autopsy. Tne board, by so
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doing, determines'tﬁat guch autopsy'or post—mortem'falls within
the language of 8cction 63-316, supra, 'promotion and furtherance
of the sclence and the art of medicine and dentistry",

‘ The procesdure above outlined is not epplicable to an inmate
who dies leaving known relatives who wish to bury him. In that
‘ease consent of the spouse or next of kla is a prerequisite to
the performsace of an autopsy. o '

, This office hopes this explanation satisfactorily clears up
the questions ralsed by you in our conversations and corregpondence,
If we can be of any further service, please do not hesitate to call

upon us,
Yours very truly,
ROBERYT W, PICKRELL
_ Assistant to the
. : - Attorney Gensral
RVWP :RI o '

ce: R. A, Clellan
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